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BEFORE THE STATE B0aRrRD orF EQUALI ZATI ON
OF THE STATE OF CRLIFCRNIA

In the Matter of the appeasof)
} Na, H§2&-875-VN

FOLKE JERNBERG, et al. )

For Appellants: Per Jernberg

Por Respondent: Elleene K. Tessier
Counsel

OPINTLOHN

These appeal s are nmade pursuant to section
185931/ of the Revenue and Taxation Code from the
action of the Franchise Tax 2card on the protests of
Folke Jernberg, Qund Hiller, Eri k Jernbery Gunnar, and
Ann Brit Hallstrom agai nst a proposed assessnent of
additional p=rsonal incone tax arid penalties in the
total ampbunt of $15,034.44 against each of them
individually, for the year 1980.

I/ Gnless otnerw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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Thecommon | Ssue oresented for our decision is
whet her cespandent properly detzrazined that appellants
were taxable on certain distributions received in 1980
fromthe estazzs of zheir brother.

Prior to their deaths, the four appellants, two
brothers and two sisters, had been residents of Sweden
dowever, their brother, Qus Jernberq, was a California
resident with real estate holdings in Los Angeles County,
In 1972, cus Jernberq died testate, |eaving the bul k of
his estate to appellants, who were his only heirs. Under
the ternms of the decedent's will executed in 1970, it was
provided that the residue of this estate was to be
di vi ded equalky among appel l ants. Due to an unexpl ai ned
delay, final distribution fromtnae estate did not occur
until 1980 after two properties in Woodland Bills were
f i.ally €214 at 2 conbined ~=2rital ~ai~ of $535,073.

This gain was then equally distributed to appellants as
part of the residue of decedent's estate and reported on
the final return of the estate which was filed in 1981.
The final return also indicated that $37,945 in accunu-

| ated incone of the estate was distributed to appellants
in 1980 as part of the estate's residue.

Upon review, the Franchise Tax Board determ ned
that none Of the four appellants had filed a 1980 non-
-resident return reporting his or her pro rata share of
the distributions- Consequently, respondent issued
appel l ants proposed assessnents af additional tax; each
of which reflected equal California tax liability based
on the pro rata distribution of the capital gains an3
accunmul ated income of the-Gus Jernberq estate. In
addi tion, respondent inposed against each appellant a
25-percent penalty under section 18684 for failure to
file atinmely return and a 25-percent penalty under
section 18683 far failure to £ile after notice and
demand. Following the denial of their protests against
the deficiency assessnents, these appeals were filed with
this board in 1982. The last surviving appellant and
beneficiary, Folke Jernberq, died in Sweden in 1984,

| n thase proceedings, appellants have contended
that they owe no tax to this state for 1980 because the
executor of their brother's estate was required to settle
and pay all tax liabilities "arising fromthe estate
before any distribution to them as beneficiaries. In
support of their position, they have argued that their
brother's will provided that all estate taxes were to be
paid fromthe residue of the estate and the court
petition for the final accounting and distribution stated
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that all taxes due fromthe estate had been paid by 1980.

Appel [ ants have apparently msconstrued the nature of the
deficiency assessnments at issue here.

In general, a decedent's estate is treated as a
separate taxable entity which is taxed on its own incone.
(Rev. & Tax. Code, § 17742). The taxable inconme of an
estate includes incone accunul ated or held far future
di stribution under the terms of a will as well as incone
which is to be distributed to the beneficiaries. (Rev.

& Tax, Code, § 17731, subd. (a).) If the decedent was z
resident, the tax applies to the entire taxable incone of
the estate regardl ess of the residence of the _b=sneficiary
or fiduciary. (Rev. 6 Tax. Cede, § 17742.) The fidu-
ciary of the estate, namely the executor or adm n-
istrator, is required to file the estate's return and pay
it:.: =z, (Rev. & Tax. Code, § 17711. swvbd.fb).} Io
conputing the taxable incone of the estate, hawsver, a
deduction nmay be claimed for amounts of incone paid or
required to be distributed to the beneficiaries! which
deducti on cannot exceed distributable net incone. R
s Tax. Code. $§ 17761, subd. (a) and 17739.} On the

ot her hand, upon receipt by the beneficiary, th= incone
froman interest in an estate constitutes gross incone to
the recipient beneficiary. (Rev. & Tax. Code, § 17071,
subd. (a) (15); Treas. Reg. § 1.61-13(a).) Specifically,
incone of the estate which is paid or required to be
distributed to a beneficiary for the year is to be
included in his gross inconme. (Rev, & Tax,. Code,

§ 17762, subd. (a).) In the case of a nonresident
beneficiary, because the California personal income tax
is to be inposed on the incone of nonresidents which is
derived from sources wthin California (Rev. & Tax. Code
§ 77041, subd. (a)), incone froman estate isS taxable
only to the extent that it is lixewisa derived from
sources within this state. (Rev. & Tax, Code. § 17762,
subd. ¢c).) Incone fromreal property or gain from the
sale or transfer of real property has its source or situs
where the realty is located. (Appeal of Estate of albert
Rahn (Dec'd) and Lillian Rahn, Cal. St. Bd. of Equal.,
Apr. 9, 1986; Appeal of The 1nn at La Jolla, Inc., cal.
St. Bd. of zqual., Dec. 18, 1964.)

It is well settled that determ nations of the
Franchi se Tax Board with regard to the imposition of
taxes and penalties, other than the fraud penalty, are
presumptively correct and the taxpayer nas the burden of
show ng error in those determnations. (Appeal of R. L.
Durham Cal. St. Bd. of Equal., Mar, 4, 1980; Appeal of
M/yron E. and aiice z. Gre Cal. St. 2d. of Equal.,
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Sept. 10, 1969.) Here, respondent groperly determ ned

t hat appellants, though noaresidents,were neverthel ess
liable for taxes in 1980 ortheir pro rata share of the
$535,073 distribution from their brother's estate because
said incone was derived fromthe sale of decedent's
California real estate. Appellants have not shown that
this determination was inproper. #aile appellants may
have m sunderstood that the executor was required to pay
only the taxes owed by the estate and not the perscnal
income tax of the beneficiaries, this does not absol ve
themo-f their liability for payment of the deficiency
assessnents in question. Moreover, Since appellants have
not questiun2d the propriety of the assessments in any
other ragard nor offered any argument or evidence agal nst
t he penalties, we have no choice but to find that the
distribution of the $31,975 in sccunulated i ncone was

i kewi se taxable to appellants and the penalties were
properly iuposed.

For the foregoing reasons, we find that
appel  ants have not carried their burden of proving the
assessments to have been erroneous. Accordingly,
respondent's action in these matters nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion.

of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and. Tazation
Code, that the action of the Franchise Tax Board on the
protests of Folke Jernberq, Gund Biller, Erik Jernberg
Qunnar, and Ann Brit #allstrom agai nst a proposed
assessment of additional personal incone tax and
penalties in the total anpbunt of $15,034.44 agai nst each
of them individually, for the year 1980, be and the same
i's hereby sustained.

@ne at Sacranmento, California, this19th day
O Novenber , 1986, by the State scard af Equalization,

with Board Menbers M. Nevins, M. collis, Mr. Bennett,
Mr. Dronenburg and M. Harvey present.

Ri chard Nevi ns

_. Chai rman
Conway H. Ceollis . Menber
WIlliam M Bennett , Member
Ernest J. Dronenburg, Jr.. . Member
Val ter Harvey* . Member

*For Kenneth Cory, per Government Code section 7.9
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